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Mark Your Calendar  

2010 CCBA Fall CLE ðThursday, November 
18, 2010., 8:30 A.M.  Willamette Falls Hospital 
Health Education Center, 1st Street &        
Washington, Oregon City, OR. 

 

2010 CCBA Holiday Dinner & Dance -     
Thursday, December 9, 2010.  Oswego Lake 
Country Club, Lake Oswego, OR.   

Prez Sez 
by Dave Paul 

We enjoyed a particularly lively 

Appellate Court Dinner in Octo-

ber, attended by members of our 

appellate courts, including Chief 

Justice Paul DeMuniz of the Su-

preme Court and Chief Judge David Brewer of the 

Court of Appeals. We said goodbye to Judge Robert 

Selander and welcomed Judge Katherine Weber to 

the Circuit Court bench. We also mourned the pass-

ing of Senior Circuit Court Judge Alan Jack, a long 

time member and past President of the CCBA.   

We will enter 2011 as an organization healthy in 

numbers, financially sound and prepared to meet the 

challenges on our journey through the second decade 

of the new millennium. 

Thanks to those who served as Board members this 

past year, Diane Rader Vice-President/Secretary, 

Andrew Cole Treasurer and Jack Lundeen Past-

President. Thanks also to Samantha Hazel who be-

gan the year as an executive, took a leave of absence 

and has since returned to lend her assistance to the 

CCBA. Jared Justice served as our new member liai-

son and planned and coordinated the new member 

event.  

Special thanks also to Jennifer Dalglish for  creating, 

editing and publishing our newsletter, as well as 

managing our advertisers, Administrative Assistant, 

Oral History Project and website.  Special thanks 

also go out to Kristen David for her assistance with 

special projects, assistance editing The Bar Tab and 

our website redesign (in collaboration with Dan 

Gilroy). We would not enjoy the annual Dale Jacobs 

Open golf tournament without the efforts of our 

Sports Commissioner Larry Peterson.  

A very special thanks to Jean Wilson our Adminis-

trative Assistant/Communications Specialist and An-

gela Clayton, who tirelessly transcribed our meeting 

minutes and assisted with many of the social events. 

In the interest of conserving column space, thanks to 

all who served and participated in CCBA events dur-

ing 2010. 

Best wishes to our 2011 President, Diane Rader and 

the 2011 CCBA Board.  I look forward to seeing you 

all at the Holiday Dinner and Dance on December 

9th.  

Happy Holidays and a successful New Year! 

Please notice your 2011 Mem-

bership Renewal Form is in-

cluded as an insert in this issue.   

Memberships run per calendar 

year (Jan. 1 - Dec. 31) with no 

pro-rates.  Please return it ASAP! 

mailto:lawlibrary@co.clackamas.or.us
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CCBA Newsletter 

Approximately five issues of The 

Bar Tab are published each year.  

Submissions can be emailed to 

lawlibrary@co.clackamas.or.us.   

They can also be sent or given to 

any officer.  Advertising submis-

sions and inquiries can be directed 

to the Editor or any officer.  The 

CCBA does not make express or 

implied warranties regarding the 

use of information contained in this 

newsletter.      

Editor                                         
Jennifer Dalglish                    

lawlibrary@co.clackamas.or.us                

(503) 655-8248 

Assistant Editor                              
Kristen David                          

kristen@bowermandavid.com     

(503) 650-0700                                                  

CCBA Executive Board 

President: David Paul     
davepau@co.clackamas.or.us                                

(503) 655-8431 

2009 President:  Jack Lundeen 

jacklundee@aol.com (503) 635-

9393 

Vice President:  Diane Rader         

raderlaw@comcast.net (503) 

655.7437 

Secretary :  TBA 

Treasurer: Andrew M. Cole 

andrewcoleesq@msn.com 

(503) 650-1731  

CCBA Website 

www.clackamas-bar.org 

CCBA Email Address 

info@clackamas-bar.org 

 

 

Hard to Keep a Straight Face 

 

Plaintiffôs lawyer calls Plaintiffôs mother:  

Q:ñHow do you know the plaintiff?ò  

A: ò Heôs my son.ò 

Q: ñHow long have you known him?ò 

A: ñAhé23 years.ò 

 

Motherôs attorney  (who is male)  asks the partyôs16 year old son - as part 

of a custody case: 

Q:"Why were you accessing pornography?"  

A: "I'm a 16 year old boy- use your imagination."  

 

Q: "Are your parents living?"  

A: "My mother is."  

Q: "Was she living at the time of this event in 2006?"  

 
 

Main St. Oregon City by Lloyd Purdy 

Wrightberry Cakes and Cupcakes Opens in 

Downtown Oregon City! 

 Downtown Oregon Cityõs newest business 

Wrightberry Cakes and Cupcakes is now open. 

Local entrepreneurs Jan and Tom Wright and 

their daughter Christi Ross have opened a bou-

tique cake and cupcake shop at 820 Main 

Street in Downtown Oregon City. 

 Wrightberry Cakes and Cupcakes specializes in 

wedding and special occasion cakes for any 

event. All the consumables from Wrightberry 

Cakes and Cupcakes are handmade including 

edible lifelike flowers and floral arrangements 

(made of sugar) that can be used to ornament 

anything. 

 òIf youõve seen it on Cake Boss or Ace of Cakes, 

we can do it,ó said owner Jan Wright. òWe cus-

tom design every cake based upon whatever 

idea or theme the customer wants.ó 

 The handmade cakes, cupcakes, frosting and 

flowers made at Wrightberry Cakes and Cup-

cakes at 820 Main Street are made from all 

natural ingredients and include an artistõs 

touch. Fondant frosting is used on most cake 

projects because of its ability to be shaped and 

sculpted. The frosting taste like marsh mellow 

with a butter cream base.  Jan uses gum paste, 

a quick drying sugar used to mold and sculpt 

the roses, orchids and flowers that decorate 

many of their cakes. 

  

òWorking with customers who are commission-

ing a cake is fun,ó said Jan Wright, Owner of 

Wrightberry Cakes and Cupcakes. òWe get to 

help people celebrate their special occasions.ó 

 The Wrights outgrew their home based busi-

nesses this year and decided on a downtown 

Oregon City location because of its convenient 

access to local and regional event venues. 

These cake makers use 150 lbs of powdered 

sugar on a given weekend of wedding cake 

making and 50 lbs of handmade fondant frost-

ing.  Cakes range in price from $150 to $2,500. 

Each cake has at least 4 layers of cake and 3 

layers of filling. 

 Theyõve added a cupcake component to their 

repertoire so they can supply downtown visitors 

and shoppers with a tasty treat.  Wrightberry's 

expected to have 20 different flavors of filled 

cupcakes available in two sizes. Cupcakes will 

retail for $3.25 for a large and $1.25 for a 

small. Flavors like apple spice with apple cara-

mel, pink Champaign (strawberries and Bavar-

ian cream) as well as chocolate with coconut 

pecan are some of the most often requested 

flavors.  

"This is the 13th business that has opened 

downtown this year," said Lloyd Purdy, Down-

town Manager. "A boutique like Wrightberry's is 

the icing on the cake for our downtown market-

place." 

  

http://www.clackamas-bar.org/
mailto:info@clackamas-bar.org
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(503) 655-9227 PHONE, (503) 657-4349 FAX 

design@ecporegoncity.com 

623 MAIN STREET Å  OREGON CITY, OR 97045 

EXECUTIVE COPY & PRINTING 

QUALITY 1 & 2 COLOR PRINTING 

HIGH SPEED COPIES 

COLOR COPIES 

ENGINEERING COPIES 

LEGAL BRIEFS 

LEGAL EXHIBITS 

BUSINESS STATIONERY 

BUSINESS CARDS 

PLEADING SHEETS 

RUBBER STAMPS & LABELS 

FAX SERVICE 

We Pick Up and Deliver 

Lowe Mediation  

Experienced & Effective  

¶ Over 20 Years Judicial Experience. 

¶ Hundreds of Cases Settled. 

 

 

 

 

 

 

 

111 Ogden Drive 

Oregon City, OR 97045 

503-459-2565 

lowemediation@msn.com 
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 Law Library News 
Alden E. Miller Law Library of Clackamas County 

821 Main Street 

Mailing: 821 Main St., Room 101 

Oregon City, Oregon 97045 

(503) 655-8248, lawlibrary@co.clackamas.or.us 

www.co.clackamas.or.us/lawlibrary 

Shelf Life 

As we finalize this newsletter for publication, Jen-

nifer is off on maternity leave and we are all await-

ing the birth of her baby boy!  While she is away, 

we are very fortunate to have Jerry Smith filling in 

at the Law Library.  Jerry worked for at the Marion 

County Law Library for many years and brings a 

wealth of experience to share with our patrons.  We 

are pleased to have him here to assist.  The Law 

Library also has a new Library Assistant, Rob An-

drews.  Rob has a masterôs degree in library and 

information science and is looking forward to help-

ing our patrons with their legal research needs.  

Stop by and say ñHi!ò when you have a chance.     

 

As we turn the corner towards the end of the year, 

this means CLE reporting is due for many of you.  

On the opposite page is a list of new CLEôs avail-

able for checkout.  The CLE options get very sparse 

toward the middle of December, so come in early to 

get what interests you, now.  (Plus, you will have 

the added benefit of getting your credits done 

early!)  Also, as a reminder, attorneys must have 45 

hours of approved continuing legal education cred-

its every three years with specific requirements for 

legal ethics, child abuse reporting and access to jus-

tice credits. Log on to the Oregon State Bar website 

to check your reporting period and any carry over 

credits you may have. Once you know what you 

need, swing by the Law Library to check out one of 

our many great CLEs.  (Check-out is easy! Simply 

identify the CLE you want, take both the cd and the 

handbook, then fill out a checkout slip retaining the 

yellow slip for yourself and leaving the white slip 

in the checkout box. Return in 10 business days.) 

After-hours Attorneys: 

Please check your after-

hours access cardkey expi-

ration date.  The Sheriffõs 

office will not be sending 

notifications of expiration, 

at this time, and the first 

batch of two-year expiration 

for building access is upon 

us.    

Law Librarian, Jennifer Dalglish 

New Materials 

Need a Conference Room . . . 

¶ . . . For Depositions? 

¶ . . . For Arbitrations? 

¶ . . . For Mediations? 

¶ . . . For Meeting with clients?  

¶ . . . For a quiet work area when you need to 

escape from your home and office and get 

that important project finished?   

The Holman Building has 3 conference rooms avail-

able for use related to court business.  Contact the 

Law Library to check availability and reserve a room 

or take your chances with first-come, first-served.  

NEW BOOKS: 

¶ Causes of Action 2d v. 45 

¶ Corpus Juris Secundum v. 54 & v. 87, 90 & 90A 

¶ Federal Jury Practice and Instructions Civil 

¶ Federal Practice and Procedure 4th 

¶ Family Law & Practice v. 3 

¶ Pattern Jury Instructions 11th Circuit 

¶ Rights of Foreign Nationals 

¶ Thompson on Real Property v. 13 

¶ What Itôs Worth, 2010 edition 

http://www.co.clackamas.or.us/lawlibrary
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¶ 15th Annual Litigation Institute & Retreat, 3/7/8, 4.25 General 

¶ 17th Annual Litigation Institute & Retreat, 3/5/10, 4.75 General 

¶ 2009 Legislation Highlights, 11/6/9, 4 General 

¶ 2010 Practice Management Update: An Introduction to Internet-

Based Management Software, 7/7/10, 3 General/PS, 1 Ethics 

¶ 21st Annual Northwest Bankruptcy Institute,, 4/18/8, 8.25 General, 

1.5 Ethics 

¶ 23rd Annual Family Law Seminar, 9/24/10, 6.5 General 

¶ 23rd Annual Northwest Bankruptcy Institute, 4/23/10, 10/75 Gen-

eral, 1 Ethics 

¶ Anatomy for Lawyers with Sam Hodges, 10/29/9, 6/5 General 

¶ Avoiding Legal Malpractice Claims,  (exp.12/31/10), 2.5 General 

¶ Avoiding Malpractice in Family Law, 5/1/9, 3 MCLE 

¶ Avoiding Malpractice When Filing and Serving a Defendant,  (exp 

12/31/10), 2.25 General 

¶ Barriers to Accessing Legal Services: Age, Economic Status, and 

Disability, 10/15/9, 3 General/Access to Justice, or 3 Intro Access 

to Justice 

¶ Best Practices and Recent Trends in Electronic Discovery, 5/6/10, 

6.25 General 

¶ Best Practices for Avoiding Conflicts and Maintaining Confidenti-

ality, (exp 12/31/10), 1 Ethics 

¶ Blockbuster! 2009 Government Law Update, 10/30/9, 5.75 General, 

1 Ethics 

¶ Broadbrush Taxation 2009, 11/13/9, 6.25 General 

¶ Building a Successful Practice through Improved Client Communi-

cation, (exp 12/31/10), 3 General 

¶ Business Valuation for Lawyers, 2/11/10, 2.5 General 

¶ Calendaring, Docketing and File Tickling Systems, (exp 12/31/10), 

1 General/PS 

¶ Can I Help You? Practical Tips for Communicating w/Clients Who 

Have Hidden Disabilities, 12/29/9, 2 General/Access to Justice 

¶ Complete Legal Negotiator, 12/4/8, 6/5 General/PS 

¶ Constitutional Law 2009, 12/11/9, 6 General 

¶ Creature Features II: A Cinematic Illustration of Legal Issues in 

civil Actions Involving Animals, 6/17/10, 3 General 

¶ Current Issues in Workersô Compensation, 10/1/10, 5.75 General 

¶ Disciplinary Process: How It Works and How to Avoid It, 12/29/9, 

2 Ethics 

¶ Documenting Oregon Businesses: From Start to Finish, 12/3/9, 5.5 

General & .75 Ethics 

¶ Domestic Violence and Stalking: Understanding the Issues and 

Handling Cases, 5/20/10, 6.5 General or 6.25 General & 1.25 Ac-

cess to Justice 

¶ Donôt Get Burned by E-Discovery-A Cautionary Tale, 6/6/10, 2 

General & .5 Ethics 

¶ Drafting LLC Operating Agreements, 10/23/9, 6.5 General 

¶ Employment Practices for Lawyers, 5/1/9, 3.25 General 

¶ Enjoying Parenting, 5/21/8, no credit 

¶ Eye on Civil Rights: A State and Federal Update on Discrimination, 

11/12/9, 4.5 General, 1 Ethics, .75 Access to Justice 

¶ Family Law 2010, 2/26/10, 4.25 General, 1.5 Ethics 

¶ Fee Agreements, Nonrefundable Fees, Billing, and Collections, 

(exp. 12/31/10), 1 General/PS  

¶ File Management (exp. 12/31/10), 1 General/PS 

 

¶ Good Help is Hard to Find and Keep: Association Retention Is-

sues , (exp. 12/31/10), .75 General 

¶ Health Insurance Today, At 65 and In Retirement, 1/29/10, 3.) Per-

sonal Management Assistance 

¶ HIPPA/HITECH-Updates, Business Associates, and More, 2/2/10, 

3.5 General 

¶ Intellectual Property Law 2009: A Year in Review, 3/12/9, 7.75 

General 

¶ Job Search 2010, 5/17/10, 1.25 Practice Management 

¶ Juvenile Law 2010: Moving Ahead, 21/29/10, 6.5 General 

¶ Learning the Ropes, 11/4/9, 15.75 Practical Skills, 1 Ethics, 1 Child 

Abuse Reporting, 3 Access to Justice 

¶ Legal Writing Techniques, 5/7/10, 5.5 General/PS 

¶ Malpractice Traps Involving Debtor/Creditor Issues in real Estate 

and Business Cases 2/5/10, 3.5 General/PS 

¶ Money Matters 1/29/10, 2.25 Practical Skills, 1 Personal Mgmt 

Asst 

¶ One for All: What Every Practitioner Must Know About the Ser-

vicemembersô Civil Relief   Act,  3/6/9, 3.25 General 

¶ Oregon & Washington Tax Institute, 5/1/8, 9.5 General  (OR), 9.0 

General (WA) 

¶ Practical Contract Lawyering 5/1/8, .75 General, 2.5 General/PS, 

.75 Ethics 

¶ Professionalism and the Legal Profession, (exp. 12/31/10), 1.5 Eth-

ics  

¶ Real Estate and Land Use 2009: Looking Forward to New Opportu-

nities, 10/30/9, 6.5 General 

¶ Recognizing Child Abuse and Fulfilling Your Duty to Report, 

11/5/9, 1 Child Abuse Reporting 

¶ Re-styled Federal of Civil Procedure 2/13/8, .5 General/PS 

¶ Road to Office Organization, (exp. 12/31/10), 1.0 General/PS 

¶ Taking Care of Ourselves (While Weôre Busy taking Care of Oth-
ers) ï Stress Reduction for  Professionals in Conflict Resolution, 

10/31/8, 5 Personal Management 

¶ Taking Control of Your Career, (exp. 12/31/10), 3.6 Personal Man-

agement 

¶ Things You Need TO DO Now to Comply with the New E-

Discovery Rules, (exp. 12/31/10), 1 General/PS 

¶ Tips in 60 Minutes, 7/9/10, 1 Practical Skills 

¶ Trial Tips for the Litigator, 10/8/10, 6 General/PS 

¶ Trust Accounting: Your Financial and Ethical Responsibilities Un-

der Newly Adopted ORPC 1.15-1 and 1.15-2 (exp. 12/31/10), 3.25 

Ethics 

¶ Understanding Child Abuse and Requirements for Reporting It, 

12/29/9, 1 Child Abuse Reporting 

¶ Understanding Oregon DUII Cases, 11/19/9, 6.5 General 

¶ Veterans Law: Representing Former Service Members and Their 

Disability Claims, 3/8/8, 6 General 

¶ What Can You Do When Someone in Your family Experiences 

Depression, Anxiety or Other Health Issues, 2/20/9, 1.0 MCLE 

¶ Work and Worth: Navigating Your Way in the Profession, (exp. 

12/31/10), 1.25 Personal Management 

New CLEs Available for Check-out at the Law Library 
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September 9th brought a 

break in our unpredictable 

summer weather and the 

sunshine brought out more 

than 60 Clackamas County 

judges and lawyers turned 

out for the CCBA all-

members photo.  Profes-

sional photographers from 

Encore Photography Studios 

were on hand to snap our 

official portrait.   

Liberty Plaza in downtown 

Oregon City was the scene for an impromptu outdoor Clackamas County Bar Convention. Upon conclusion of 

the photo session many members retired to the Caufield House at the corner of 8th and Main for the New Mem-

bers Meet and Greet social.  This is not the official photograph.  If you would like to see or order a copy of the 

official photograph, please contact Kristen David at kristen@bowermandavid.com and she will direct you to 

the photographerôs ordering information.  You may also view the official photograph at the Clackamas County 

Law Library. 

CCBA All-       

Member Photo 
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Meet & Greet 
by New Attorney Liaison Jared Justice 

The CCBA Meet & Greet was fantastic-free drinks, 

free food, and fun.  It was very nice to see such a good 

turnout.  Many lawyers and judges seemed to enjoy 

catching up with colleagues and chatting with other 

lawyers in a more relaxed atmosphere.   

I especially enjoyed 

meeting some new 

people and catching 

up with some friends 

who came.  I would 

have to say it is very 

nice to be able to 

have fun with every-

one in a relaxed non-

adversarial environ-

ment.   

Hopefully those of you who could not make 
this one will be able to make the next!    
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Selections from the Appellate Courts 

by Ginger Fitch 

Praise for retired Judge Selander in a recent Court 

of Appeals opinion: 

"We commend trial courts that engage in the practice 

of clarifying issues that are before them in their own 

words.  That practice enables trial counsel to correct 

any misperception on the part of the court and assists 

appellate courts in understanding the issues actually 

litigated in the trial court." 

Attorney Fees 

In Colby v. Gunson, (Aug 26, 2010) (S057691), the 

Supreme Court held that an attorney representing him-

self is entitled to collect attorney's fees under ORS 

192.490(3)(obtaining public records) should he pre-

vail. 

Education  

In Mark v. Hamamoto, (9th Cir, Aug 26, 2010) (09-

15754), involving autistic children, the Ninth Circuit 

held that it is not necessary to show evidence that an 

educational institution failed to meet a disabled stu-

dentôs needs as adequately as non-disabled peers in 

order to sustain a cause of action for failure to provide 

reasonable accommodation under section 504 of the 

Rehabilitation Act. 

Jury Instructions  

Helpful dicta can be found in Justice Kistler's concur-

ring opinion in the denial of a petition for review in 

State v. Schwab, (Kistler, J., concurring) (Sep 16, 

2010) (S058555).  He discusses the following jury in-

struction given in a possession and transfer of mari-

juana case:  "Under Oregon law, possession with in-

tent to deliver constitutes delivery, even where no ac-

tual transfer is shown.  An attempted transfer occurs 

when a person intentionally engages in conduct which 

constitutes a substantial step and includes, but [is] not 

limited to, possession of a large amount of a con-

trolled substance, not for personal use, but consistent, 

instead, with trafficking in controlled substances."  

Justice Kistler points out that the second sentence of 

the instruction is written as a ñshallò instead of a 

ñmayò and concludes that it is an impermissible in-

struction under the due process clause to require the 

jury to make a mandatory finding. 

Juvenile Dependency 

In California State Fos-
ter Parent v. Wagner, 

(9th Cir, Aug 30, 2010) 

(09-15025), the Ninth 

Circuit decided that The 

Child Welfare Act cre-

ates a presumptive and 

enforceable right to pay-

ment of funds for foster 

care. 

In August and September of 2010, the Court of Ap-

peals applied a new statute ORS 19.415 and ORAP 

5.40, permitting it to review juvenile dependency 

cases on the record rather than de novo.  The court is 

making it clear that a party must request de novo re-

view and provide a supporting argument under ORAP 

5.40(8)(b).  See, e.g., DHS v. Three Affiliated Tribes 
of Fort Berthold, (Aug 11, 2010) (A143921) (laying 

out the new statute and court rule.)  Even so, the court 

has expressed in the rule its disfavor on such a request.  

ORAP 5.40(8)(c).  If one of the arguments on appeal 

involves sufficiency of the facts, the party should 

make an argument--otherwise sufficiency will be de-

cided based on the juvenile court's findings on the re-

cord.  The consequences of the court's new authority 

to review dependency cases on the record have com-

bined with case law permitting the danger prong to be 

found even when not alleged in the petition. Preserva-

tion of error below is even more critical.  In State v. 
R.H., (Sep 15, 2010) (A144082), a parent argued that 

the allegations in the state's petition for jurisdiction 

did not demonstrate that the child was in danger from 

the alleged facts.  The court refused to find plain error 

because, under State ex rel Juv. Dept. v. Randall, 96 

Or App 673, 676, 773 P2d 1348 (1989), when the alle-

gations state facts that, if true, so obviously endanger 

the welfare of a child no express connection between 

the fact and the danger need be drawn. See also, State 
v. S.T.S., (Aug 18, 2010) (A143524)(applying ORS 

19.415 and the inferred danger prong). 

In two recent cases, the court clarified the authority 

and impact of dependency decisions made in a case  

after an appeal is taken. In S.T.S., (Aug 18, 2010)  
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( A143524), the court found an appeal from a jurisdic-

tional judgment in a dependency case is not moot even 

when the juvenile court subsequently enters a judg-

ment terminating jurisdiction and wardship.  Simi-

larly, in State v. N. L., (Sep 1, 2010) (A143877), the 

court held that a parent was due a reversal where the 

parent was denied adequate counsel, by misstatement 

of law on counsel's part, and had his cause prejudiced.  

While the parties in such a case can enter into a settle-

ment under ORS 19.410, the juvenile court cannot re-

consider a judgment and file an amended one after an 

appeal has been filed even by stipulation of the parties 

without leave of the Court of Appeals. 

Also, the Juvenile Rights Project's August/September 

2010 edition of the Juvenile Law Reader provides up-

dates of Oregon appellate cases from June/July 2010 

and a discussion of relevant Ninth Circuit cases from 

2009. http://www.jrplaw.org/Documents/jrpreaderv7i4.pdf 

Juvenile Delinquency and Criminal Law 

In a review of a denial of habeas corpus, the Ninth 

Circuit decided  Hurd v. Terhune, (9th Cir, Aug 23, 

2010) (08-55162).  The Ninth Circuit held that it is 

still error under Miranda's interpretation of the 5th 

Amendment for the prosecutor to comment on a de-

fendant's silence and use it as evidence against him.  

The opinion followed the United State's Supreme 

Court's pronouncement in Berghuis v. Thompkins, 
130 S Ct 2250, 2257-58 (2010), that a voluntary con-

fession should not be suppressed just because a defen-

dant has refrained from answering other questions.  

See 130 S Ct at 2262-63. The 9th Circuit explained 

that Thompkins ñdoes not alter the fundamental prin-
ciple that a suspectôs silence in the face of questioning 

cannot be used as evidence against him at trial, 

whether that silence would constitute a valid invoca-

tion of the 'right to cut off questioning' or not.ò Hurd, 

at 12640. 

The Oregon Supreme Court has also recently consid-

ered the impact of Miranda in Oregon Constitutional 

analysis.  In State v. Ayles, (Aug 12, 2010) 

(S056577), the defendant had appealed from a convic-

tion after a stipulated trial.  The defendant assigned 

error to the trial court's denial of his motion to sup-

press statements made by him after a traffic stop 

where police questioned him, a passenger, after retain-

ing his identification and giving Miranda warnings.  

On review, the state conceded that the defendant was 

unlawfully seized but argued ñthat the giving of 

Miranda warnings was an 'intervening circumstance' 

sufficient to attenuate any taint from [the officer's] 

unlawful conduct in taking and retaining defendant's 

identification.ò  Slip op at 5.  The Supreme Court af-

firmed the Court of Appeals decision holding that ñthe 

Miranda warning is inadequate to relieve the obvious 

taint of the unlawful police conduct. Given that defen-

dant's illegal seizure led to an illegal search of defen-

dant's person that revealed defendant's possession of a 

controlled substance and that that discovery, in turn, 

led to defendant's arrest (which triggered the giving of 

the Miranda warnings), it is impossible to conclude 

that the Miranda warnings alone were adequate to 

break the causal chain between the illegal police con-

duct and the subsequent incriminating statements and 

discovery of evidence.ò  Slip op at 5. 

Decided subsequent to the Supreme Court's decision 

in Ayles (Aug 12, 2010) (S056577), in State v. Nell, 
(Sep 22, 2010)(A138841), the court applies its holding 

in State v. Ayles, 220 Or App 606, 188 P3d 378 

(2008), aff'd, (Aug 12, 2010) (S056577), that suppres-

sion of defendant's statements were proper despite 

Miranda warnings where they were obtained after ille-

gal conduct on the part of law enforcement. 

In State v. Partain, (Sep 10, 2010) (S57581), the Su-

preme Court overrules State v. Turner, 247 Or 301, 

313, 429 P2d 197 (1967)(holding that when a criminal 

defendant is retried after a successful appeal of his or 

her conviction, the court in the second proceeding may 

not impose a harsher sentence than had been imposed 

in the original proceeding) explaining that "[t]he legal 

landscape surrounding the right of criminal defendants 

to appeal has changed in a way that undermines the 

essential premise for the holding in Turner." And con-

cluding that "the Turner rationale has been overtaken 

by the passage of time and by legislation."  Slip op at 

7-8.  The Supreme Court instead adopts the standard 

established by the United States Supreme Court in 

North Carolina v. Pearce, 395 US 711, 726, 89 S Ct 

2072, 23 L Ed 2d 656 (1969).  Pearce held that 

"whenever a judge imposes a more severe sentence 

upon a defendant after a new trial, the reasons for his 

doing so must affirmatively appear.   

Those reasons must be based upon objective informa-

tion concerning identifiable conduct on the part of the 

defendant occurring after the time of the original sen-

tencing procedure. And the factual data upon which 

the increased sentence is based must be made part of  

http://www.jrplaw.org/Documents/jrpreaderv7i4.pdf
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the record[.]"   Slip op at 8 citing Pearce, 395 US at 

725-26.  As a result, defense attorneys need to advise 

clients fully about this potential when making appeals 

and seeking retrials.  Prosecutors seeking harsher sen-

tences need to make sure the sentencing record is suf-

ficient to withstand an appeal. 

In State v. Baker-Krofft , (Aug 19, 2010) (S057958), 

the Supreme Court applied PGE analysis to look at 

legislative history and determine that dirty house 

cases are not sufficient for criminal liability under 

ORS 163.200 and 163.205 but best dealt with through 

juvenile court jurisdiction. 

State ex rel Juv. Dept. v. H. S., (Sep 22, 2010) 

(A140663), held that, in a theft case, the state is re-

quired to prove the value of a stolen object at trial 

and evidence of replacement value, without more, is 

not sufficient.  In absence of proof, ORS 164.115(4) 

establishes the value at less than $50. 

In State v. Kurokawa-Lasciak, (Sep 29, 2010) 

(A140430), the court held that there was no probable 

cause under the automobile exception to the warrant 

requirement when the vehicle was operable and con-

sent was denied. 

In State v. Ton, (Sep 29, 2010) (A140147), the court 

reversed a conviction based on violation of the 

speedy trial requirement under ORS 135.747.  The 

court held that the state's eight-month delay was 

caused by simple neglect and was unreasonable. 

Standard of Review 

In an unemployment insurance case, Werth v. Em-
ployment Dept., (Sep 29, 2010) (A141601), the issue 

was whether the board correctly held that claimant's 

belief was unreasonable that further stalking would 

occur if she remained at work.  The court held:  

"Whether claimant's belief that further stalking would 

occur was reasonable is a question of law.  Accord-

ingly, we review not merely to determine whether the 

board's conclusion is rationally related to its findings, 

as employer asserts, but to determine whether the 

conclusion is legally correct."  The significant part of 

this case is footnote 6 and the holding that the claim-

ant's belief was reviewed for reasonableness as a 

question of law and not whether there was sufficient 

evidence in the record to support the board's finding.  

The footnote cites several cases where the court de-

cides under what circumstances the reasonableness of 

a belief is a question of law or fact. 
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Appellate Court Dinner a Grand Success 

2008 CCBA President Peter Glazer ably performed as 

the Master of Ceremonies for the 2010 Supreme Court 

and Court of Appeals Dinner which convened October 

14th at the Oswego Lake Country Club. Almost 80 

members and honored guests from our appellate courts 

were in attendance. Chief Justice Paul DeMuniz from 

the Supreme Court and Chief Judge David Brewer 

from the Court of Appeals introduced their fellow 

judges and made remarks. Chief Justice DeMuniz led 

the audience in a toast and tribute to Justice W. Mi-

chael Gillette who is retiring this year after 34 years 

on the bench. 

 

Senior Clackamas County Circuit Judge Raymond 

Bagley shared reminiscences of the late Judge Alan 

Jack and his many years as a trial lawyer and judge in 

Clackamas County. 

 

Peter led the appellate judges through a lively round of 

Clackamas County Trivia, monitored by scorekeeper 

John Henry Hingson III. The team of Chief Justice 

DeMuniz, Chief Judge Brewer and Judge Rick Hazel-

ton prevailed in a hard fought battle against Circuit 

Court Judges Deanne Darling and Douglas Van Dyk 

and Justice of the Peace Karen Brisbin. The margin of 

victory was only ½ point in an epic challenge termed a 

ñhorse raceò by John Henry. 

L to R: Justice Gillette, James Tait, &Chief Justice DeMuniz 

L to R: Judge Jones, Justice Riggs, & CCBA 2011 Prez Diane Rader 

Prez Dave Paul thanking Justice Gillette for his years of service 
L to R: Judge Wollheim with Judge Durham and his wife. 


